Erasmu
eview

Erasmus Law and Economics Review 2, no. 1 (Mar€/6p®B5-69.

THE HISTORICAL LAW AND ECONOMICS OF THE FIRST
COPYRIGHT ACT

Dennis W. K. Khong

School of Law, The University of Manchester,
United Kingdom.

Abstract

In this paper, an economic analysis of the firgiycimght Act, the Statute of Anne of
1710, is described. Part | covers the emergenamwimon law copy-right and the
enactment of the Statute of Anne. Part Il examthesprovisions of the Statute of
Anne from a law and economic perspective, and shibatscontrary to popular belief
that the Statute of Anne strengthened publishess’apoly power, the provisions had
the effect, at least in theory, of reducing the kmaippower of copyright owners. In all,
this paper provides a historical law and economnecspective of one aspect of
copyright law.
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1. Introduction

This is the story of the first British Copyright f\cpassed by the British Parliament
in 1710 It is also the world’s first Copyright Act—the Freh had theirs in 1793 and
the Germans one year thereafter (Avis 1965, 23).

1| use the more unconventional term ‘British’ hémstead of the usual ‘English’ because

the Copyright Act of 1710 was equally applicabl&emgland, Wales and Scotland. A copy
of the Act is enclosed in the Appendix.
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This paper arose from a desire to study the ecasoaf copyright law from a
historical point of view. In a sense, it is an afp¢ to fill the historical and
institutional gap in the economic analysis of coglyr law, and to add to the literature
in the area of historical research in law and eouns?® Since the 1980s, copyright
law has been subject to the investigation of laad economics scholars (e.g. Gordon
1982, Landes and Posner 1989), although studigheefficiency of the copyright
system date back half a century earlier to ArndéthP(1932).

The underlying objective of this paper is to caunthe popular belief that
modern copyright law was crafted to grant a monppajht to authors and their
assigns. Patterson (1968) writing on the historycopyright law, for example,
laments that the 1710 Act was the point copyrigiat Went astray. He argues that the
Act was simply a perpetuation in statutory formpaiblishers’ interest. Hence, it is
the intention of this paper to show that that waisthe case. On the contrary, we find
that the Parliament when passing the CopyrightiAcd710 was mindful of the ill-
effects of the copyright they were creating, angstimtroduced a range of features to
counter the monopolistic effects of a copyright.rBln particular, apart from solving
the public goods problem of literary works, thelRanent had two purposes in mind.
The first is to break the London booksellers’ dattand the second to end the
‘perpetual monopolies’ in classical and populatesit owned by the London
booksellers.

In the first part of this paper, we recount ther#s leading to the making of the
Copyright Act. In the second part, we examine thgous features of this Act in the
light of contemporary law and economic knowledgestow how they had the
combined effect of limiting the monopolistic effexfta copyright.

The bill was first presented to the ParliamenfidriDecember 1709, and received the royal
assent on 5 April 1710 (Rose 1993, 42-47). Althooginy authors referred to it as the

1709 Act, John Feather rightly recommended thabeitreferred to as the 1710 Act

(Saunders 1992, 51).

For a good discussion on the uses of historgwndnd economics, see Harris (2003).

Note that the early booksellers performed the dulek of retailers and publishers.
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The English Copyright Story

2. Copy-right and The Stationers’ Company

The history of Anglo-Saxon copyright can be tratedhe Stationers’ Company of
London. In 1403, a guild of writers of text-lettelgmners, bookbinders, booksellers,
and possibly parchminers, was formed in London dBém 1960, 22-23). After

printing technology was brought to England by Caxito 1477 (Blagden 1960, 23),
the composition of the guild tended to consist fiyawf printers and booksellers.

Naturally, with the advent of the printing pressinfed books were cheaper than
hand-copied ones. Unfortunately, it also meant piratting another’'s book would be
comparatively easier. When piracy was easy, a ipeisd dilemma existed among the
few printers, for each could free-ride on the othénvestment and payment for
manuscripts (Gordon 1992a).

How then, did the guild of printers and booksallsolve this prisoners’ dilemma
absent a copyright law as we understand it todag3umably, they would have to
appoint an arbiter among themselves, having poweanforce punishment against
any free-riders. Secondly, the group of printerd @ooksellers would have to be
small enough to monitor and for enforcement toffectve. In other words, the guild
of printers and booksellers would have to be omgghimuch like a cartel with the
necessary barrier to entry (Blagden 1960, 22—28ally, non-members had to be
prevented from exercising the trade.

The minimum requirement for self-regulation inrade group is a rule and an
arbiter. The arbiter came in the form of two wasleppointed by the Mayor of
London to oversee the behaviour and work of thdétsren when the guild was
established in 1403. They were empowered to preisadtand disloyal men for
punishment, and were answerable to the Mayor whe aygpointed by the crown.
This was the source of the wardens’ enforcemengepovidence of the rule came in
the form of an early ordinance, of an unknown dm&veen 1403 and 1557, which
made it an offence to print a book before showintpithe wardens for approval,
registering it in a register, and paying a fee ¢8len 1960, 32—33). In this way, the
wardens would ensure that the book to be printet et been owned by another
printer or bookseller.

There remains, however, another problem. Non-mesnbespecially those
operating outside of London, were not subjectethto powers of the wardens. To
expand the powers of the wardens, royal sanctios mecessary. This too came
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eighty years after Caxton established a printecdndon, with the grant of a royal
charter.

With the proliferation of printed matters, theetiite population and the reading
public group expanded. Some writings were morecatiof the crown, while others
deemed scandalous against the church. Thus, as sefi@ress regulations was
instituted®

The wardens too had to play their parts in coltiglthe press, by ensuring that
they only approved books which were not illeyyaflowever, it could be easily
conceived that the interest of the Stationers’ Camyp as the guild came to be
known, was not in self-regulation, but in tacklipgacy, minimising free-ridership,
and establishing market power. The zeal of the nrawpress regulation was the
perfect opportunity for the Company to requestrfmre control over printing in the
whole of England. In 1542, the Stationers’ Compeaguested a royal charter to give
it greater power to control printing under the pretof assisting the crown in
regulating the press. Unfortunately, this attemphtwunheeded.

However, as the years went by, it was clear thatcrown was unable to keep
the tide of seditious material at bay, and in 133deen Mary Tudor acceded to the
Stationers’ Company request for a royal chartededrthe charter, the freemen of the
company were given the usual privileges of being@ ichartered company: the right
forever to be a corporate body with perpetual sssiom, the power to take legal
action and to make rules for their own governatioe,right to meet together and to
elect a Master and two Wardens, and the right to pseperty in the City or suburbs.

More importantly, the Stationers’ Charter had terwhich were unique to it.
The preamble of the charter declares that the ldimg) Queen, wishing to provide a
suitable remedy against the seditious and herédboaks which were daily printed
and published, gave certain privileges to theiobedl and faithful lieges, the ninety-

> For example, in June 1530 a proclamation ord#ratinew theological books in English

were not to be sent to the press before they had k&amined by the bishop of the
diocese, and by a proclamation of 1538 no Englistkbwas to be printed in England
without the approval of a royal licenser (Blagd@&Q, 30).

Blagden (1960, 43) observes that “theoreticalthe [Company’s] approval was quite
independent of any ecclesiastical or civil authetian which a royal injunction or an Act
of Parliament might require; except that, in ortbeprotect themselves, the Wardens often
insisted that the entry could be allowed only itswutside authority were obtained.”
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seven Stationers, in addition to the normal rigifte company. It was laid down,
firstly that no one in the realm should exercise #nt of printing, either himself or
through an agent, unless he was a freemen of #t@i&trs’ Company of London, or
unless he had royal permission to do so; and séctimat the Master and Wardens of
the Company were to have the right to search tlhsd®and business premises of all
printers, bookbinders and booksellers in the kimydor any printed matter, to seize
(and treat as they thought fit) anything printedtcary to any statute or proclamation,
and to imprison anyone who printed without the progualification or resisted their
search; such offenders were to remain in gaolHoee months without trial and be
fined five pounds, half of which was to go to theo®@n and half to the Company
(Blagden 1960, 21). At last, the powers of the wasdto search were expanded, and
the Stationers’ Company had an almost exclusivkt rig printing in the whole of
England.

Under the royal charter, it could be conceived tha wardens were playing two
roles at the same time: one for the crown and &amdtr members of the Company.
For the first, they had to ensure, when approvirgpak, that it was not seditious,
heretical, obscene or blasphemous (Sherman andyBE®fR9, 11), for their necks
depended on R.This, they performed rather well by requiring taat approval will
only be given after the approval of the royal lisenhad been sought. It was never
recorded that a warden lost his head because ofpg a book.

The second role was more difficult to play. Thedto ensure that a book had
not been registered earlier in another printer'fbookseller's name. To do this, a
register was kept. Approval for printing would no¢ given if a book had been
registered in another printer's or bookseller's paind to maintain the cartel-like
organisation, registration would only be given tmamber of the Company. Further,
the expanded power to search for illegal booksutjinout the kingdom meant that
the Master and wardens of the Stationers’ Companydcuse their enforcement

" The preamble of the Stationers’ Company charteds:etknow ye that we, considering

and manifestly perceiving that certain seditioud hApretical books rhymes and treatises
are daily published and printed by divers scandalbalicious schismatical and heretical
persons, not only moving our subjects and leigesettition and disobedience against us,
our crown and dignity, but also to renew and moeey\great and detestable heresies
against the faith and sound catholic doctrine otyHdother Church, and wishing to
provide a suitable remedy in this behalf’ (Arbeb@9vol. 1, xxviii).

8 Blagden (1960, 43) suggests that under the tefrfiedCharter and the Injunction of 1559,
“the officials of the Stationers might be held resgible for the publication of books
which smacked of sedition or heresy.”
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powers against any printers who printed and botselvho kept illegal or pirated
copies of books (Blagden 1960, 120).

With the combination of approval-registration ahd search and seizure power
granted to the Master and wardens, we now havdimemtary form of property right
in books for printers and booksellers who were menslof the Stationers’ Company.
The existence of this privately arranged copy-fighas criticised by a royal
commission in 158% although by no means the Stationers’ copy-righisar
spontaneously. Paterson observes from the Compaity/’segisters, an evolution in
the understanding of this copy-right. It started*adicence to print” in the earliest
entries; by the seventeenth century, a book or ccgye to be understood as
“belonging” to a particular member (Rose 1993, 14).

It has to be noted that up until this point, aushplayed no part in this early
copy-right system. The author had no right apadmfrthe ownership of his
manuscript (Rose 1993, 17-18). A printer or bod&selould approach an author to
buy his manuscript and proceed to register it @atGbmpany. The author was merely
bound by contract not to assist or sell the samaus@ipt to another printer or
bookseller*

Fortunately or unfortunately, this was not the efdhe story. In the name of
press regulation, further powers were granted ¢éovwtardens under subsequent royal
decrees. For example, under a 1566 decree, anyshabich offended against the
laws of the land or against the grant or injunctissued by Her Majesty, whether
they were printed in England or abroad, were tedized and brought to Stationers’
Hall; half of such books were at the royal dispcsadl half to be delivered to the
seizer or informer. More specific power of searadswranted to the Wardens or their
deputies than the Charter gave them, particuldry right to enter warehouses at

® | use ‘copy-right with a hyphen to denote the qiige of the Stationers’ Company

claiming an exclusive right to print the manusaipt copies they owned; while reserving
the word ‘copyright’ to the legislative right.

10 “we find proued and confessed that the natureoikb and printing is such, as it is not

meete, nor can be without their vndoeinges of idiéss that sondrie men shold print one
boke. And, therefore, where her Mayraunteth not priuilege, they [the Stationers] are
enforced to haue a kinde of preuileges among theues by ordinances of the companie
whereby euerie first printer of any lawefull bookeesenting it in the hall, hath the same
as seuerall to him self as any man hath any bokkepyMd® preuilege.”: State Papers
Domestic Elizabeth, vol. 161, no. 1 (C); probabliyJiBth, 1583. Quoted from Blagden
(1960, 42).

1 An example of such contract terms was quoted seR9993, 27-28).
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ports and to examine any mounds or bales suspeftedntaining books (Blagden
1960, 70).

In 1586, a new decree was made with more explmitrol and powers to the
Stationers’ Company. Recalling the Injunctions 559, no books were to be printed
without licence by the proper civil or ecclesiaati@authority; no books were to be
printed contrary to any ordinance of the Compang, the ordinance about the
entering of copies and the respecting of the coplieghers being the one particularly
referred to. A printer's punishment was the destonc of his press and type,
disablement from ever printing again and six manthprisonment without bail; that
for the booksellers and bookbinders was three nsonthprisonment. Further,
wardens or their deputies have the rights to sethieipremises of any member of the
book trade, to seize books which offended againstdecree and to carry away
offending printing materials; the defacement offdiet and destruction of presses were
to be done to the order of the Assistants (Bladid#g0, 71-72).

In 1662, after the Courts of Star Chamber wasisthedl in 1641, Parliament
enacted a Printing Licensing Act, known as such,tfoequired every licence to be
printed verbatim at the beginning of each book ¢g8kn 1960, 154). This Licensing
Act first lapsed in 1679, but was reinstated by Bagliament after King James II's
accession, of which it lasted seven years wherindlly lapsed in April 1695
(Blagden 1960, 174-175).

The ending of the Licensing Act in 1695 was anontigint event in the history of
copyright. No longer did the Stationers’ Companwéahe advantage of an
enforcement power, meant for searching unlicensedillegal books, to protect its
copy-rights. The Glorious Revolution of 1688 provat “the Tudor methods of
government, under the shadow of which the Compaayldegun to play a real part of
the world, were no longer workable” (Blagden 19607). Thereafter between 1695
and 1707, ten unsuccessful attempts were made dyStationers’ Company at
legislation to restore the Licensing Act or for istgation of copyright (Saunders
1992, 51).

In December 1709, a group of major London booksgland printers managed
to petition for leave to bring in a bill “for sedng to them the Property of Books,
bought and obtained by them” (Rose 1993, 42—43jottlmately, the Act that the
Stationers received for their efforts was not asatwthey had anticipated. When
Edward Wortley’s bill returned from the committegfsthe House of Commons and
House of Lords, many key features which were ddafta the advantage of the
Stationers had disappeared, replaced by those edday the Houses to restrict the
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monopoly enjoyed by the printers and booksellerss Dill became law on April 5
and came into force on April 10, 1710.

3. The Existence (or Non-Existence) of a Scottishoy-right Law

By 1282, Wales was under the political control afgiand, but the union between
Scotland and England did not take place until tbett&h King James VI became the
James | of England. The old Scottish Parliament aladished in 1707, whereupon
laws were made in London, although the administratof justice remained

independent from that of England. Therefore thesis existence of a Scottish
copy-right law similar to England’s is a valid gties.

Prescott (1989, 455) suggests that “the real radighind the first Copyright Act
... seems to have been an attempéxport copyright control to a region of Great
Britain where the Stationers’ Company’s writ didt man [, i.e. Scotland]”. However,
this does not seem to be the case, at least tio¢ @ime the Act was made. First, the
Act is the result of repeated attempts since the adfrthe Licensing Act in 1695 to
have a law passed. At that time, Scotland and Bdgleere not in a Union yet. At
most we can say that the prospect of extending-dmelon booksellers’ control to
Scotland was one of the motivations.

Secondly, there does not seem to be a healthyimimdustry up north at the
time of the Act as compared to the situation dowutls. This is important because
the old system of copy-right came as a result pffiting industry. The first printing
press was set up by Walter Chepman and Andrew Miylld507 after James IV of
Scotland gave leave to import a printing-presstgpd to print law books, breviaries
and other works associated with the office of agldrprinter (Plant 1974, 26). A
record of books printed before 1700 shows that eetw1505 and 1700, about four
thousand titles were printed in Scotland, and theexe about 65 printers in
Edinburgh between 1557 and 1700, while Glasgowdrdd a handful in that same
period (Aldis 1970).

Finally, decision of the Scottish Court of SessionHinton v. Donaldson
(Boswell 1774) lends evidence to the view thate¢heas no recognisable common
law copy-right prior to the first Copyright Act. @rof the reasons for this position is
that Scottish law, which is based on Roman lawsdud admit intangible property.

In conclusion, it must be said that a common lawception of copy-right must
be wholly an English experience, commensurate thighneed for some kind of self-
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organised form of protection against piracy in grewing printing industry in the
seventeenth century.

The Copyright Act and Its Anti-Monopoly Features

4. The Copyright Act of 1710

The Act of 1710, introduced during the reign of &ué\nne, is commonly known as
the Statute of Anne in the intellectual propertglei’® The word ‘copyright’ was not
used, although the concept embodied therein islgleapyright. Titled “An Act for
the Encouragement of Learning, by Vesting the Comié Printed Books in the
Authors or Purchasers of such Copies, during theeSitherein mentioned,” the Act
contains eleven sections, the whole of which isaeépced in the appendix herein.

The Act first establishes an exclusive right is fwork to the author or his
assign. Thereafter, a range of interesting featwese introduced to counter this
exclusive right, perhaps rightly for fear of cregtia monopoly. These anti-monopoly
features are summarised under seven headings: rslifho limited term, non-
discriminatory registration, price control, leg&pbsit, importation of foreign works,
and what | call provisions relating to uncertaimgerty rights in copyright. Rather
than doing a section-by-section analysis of the e shall examine these headings
in turn. Before that, we shall look at the exclesnght created by the Statute of
Anne.

5. Exclusive Right

Section one of the Statute of Anne vests upon asithod their assigns the “sole
liberty of printing and reprinting their books,"rfa limited term. We can discuss this
right in three parts: the creation, the registrat@nd the enforcement.

5.1 Creation

From an economic point of view, it is irrelevant etther a common law copy-right
existed before the Statute of Anne, such that ttterderely codified what was there;
or whether copyright is a sole creation of the 8&at However, on a historical
footing, two occasions arose when this question asnined. When the bill was

28 Anne, c. 19 (1710).



44 Dennis W. K. Khong

first drafted by Wortley in 1709, the title of theill reads “A Bill for the
Encouragement of Learning and f®ecuringthe Property of Copies of Books to the
Rightful Owners thereof.” After the amendments e ttcommittee of the whole
House of Commons at its second reading, the woedting’ appeared for the first
time in the bill. According to Rose (1993, 46), “&kas ‘securing’ implied that an
extant right was confirmed, ‘vesting’ implied that new right was conferred.”
Furthermore section 9 of the Statute of Anne, winigtkes it a non-offence to print a
registered book prior to the coming into force bé tAct, seems to indicate that
Parliament did not recognise the pre-existence admy-right prior to the Statute of
Anne.

The main occasion where the question of this ssggly common law copyright
was discussed was the caseDanaldsonv. Becketsome eighty years later. It was
raised in relation to the existence and survivahefcommon law right which would
have given it a perpetual protection. Although ¢ight common law judges sitting in
the House of Lords favoured such a rib’nthe peers at the House, who had the
ultimate say over the matter, voted overwhelminiglyfavour of the term-limited
statutory right. Thus, any perpetual common lavintrigas effectively overridden. It
should also be noted that a few years earlier,3bettish judges at the Court of
Session decided against the idea of a common layrigint

It is not difficult to understand the House of dser reluctance. As our above
historical discussion of the Stationers’ Compangvetd, the so-claimed common
law copyright was no common law. Indeed the Lordaiellor, Lord Camden,
asserted in the Parliament that the supposedly aomaw rights were “founded on
Patents, Privileges, Star-chamber Decrees, andBilee Laws of the Stationers
Company; all of them the Effects of the grossestamgy and Usurpation; the very
last Places in which [he would] have dreamt of ifigdthe least Trace of the
Common Law of this Kingdom"Gases of the Appellani§74, 48).

Since it was likely that common law did not argatie a copy-right, or at least
not in the form as suggested by the Stationers, twbay did the Parliament create it?
Standard neoclassical microeconomics texts hawadyranswer. A writing, or any
intellectual property for that matter, is a puldicod (Arrow 1962). Without state or
legal intervention, there will be a market failumesupplying an optimal quantity of a

13 According to theJournal of House of Lordsseven judges voted for and four against a
common law copyright after publication.

4 Hintonv. Donaldson(1773), reported in Boswell (1774).
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public good. The three standard solutions for aketdiailure in provision of a public

good are grants, prizes and propertisation. Greats be public grants or private
grants. A public grant or a subsidy would entapexditure from the public coffer,

which generally means taxation. Provision of pivgtants in the form of patronage
was popular for literary works until the middle dhe eighteenth century.

Unfortunately, as Viala (1985) observes, the systéntiterary patronage has the
effect of forcing an author to change his style sait the particular patronal

imperative. A prize has more or less the same clexiatics of a grant, except that
many participants vie for the prize, and that thieepwould have to be sufficiently

large enough so that the expected benefit of time mguals to the cost of creation.
The winner takes the prize and the rest loses #vagy including their investment in

creation. All works that have been created belontipé public domain.

Propertisation, on the other hand, is not withibsitdrawback. The main one
being its contradiction with the very nature of @blic good: non-excludability and
non-rivalry in consumption (Samuelson 1954). Bynigure, propertisation of a work
of information, such as a literary work, entailsnf@ring the author or owner an
exclusive right to control the use and dissemimatb his work. In other words, he
gets a monopoly of a sort in that particular wdratthe owns. But once we recognise
that the marginal cost of using information is zehere will be a welfare loss, known
as deadweight loss, resulting from under-utilisatidhen the property owner does not
price discriminate perfectly and charges a monopptice, while a potential
consumer is willing to pay a price higher than tharginal cost but lower than the
monopoly price. In Arrow’s words:

[Alny information obtained should, ... from the Week point of view, be

available free of charge (apart from the costsaridmitting information). This

insures optimal utilization of the information aftcourse provides no incentive
for investment in research. In a free enterprisenemy, inventive activity is

supported by using the invention to create propegtyts; precisely to the extent
that it is successful, there is an underutilizatbdrihe information. (1962, 616—
617)

The “sole right and liberty” in this property asated by the Statute of Anne is
an alienable property right, although no procedarspecified. It is likely that the
Stationers Company’s existing contractual procedsraetained and recognised.
From an efficiency point of view, the alienability this copyright can be understood
as follows. It is the authors’ comparative advaatemdo what they do best, i.e. write.
With an alienable right, the author would be alsleedncentrate on writing, sell his
work for a lump sum, and leave the business ofighinlg and selling to the printer
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and bookseller, without needing to bother a bitroklew his work is sold and
distributed.

However, when the author’s reputation and theityuaf his work are unknown,
publishers might not want to risk supporting a visnhalnknown author. Hence, it
might be necessary to enter into a risk-sharingngement such as a royalty contract.
In such a situation, an absolutely alienable rigight not be necessary. But once
authorial reputation is established, an assignrokttie copyright by the author to a
publisher has the advantage of dispensing wittagfemcy and monitoring cost of the
author. Interestingly, thelroit moral or authors’ right developed in continental
European countries has an inalienable componemwiknn the Anglo-American
tradition as moral rights. This inalienable riglatshbeen subject to economic analysis
with opposite conclusions by Cotter (1997) and Nek#1993).

5.2 Registration

Section 2 makes registration of ownership at tlei@ters’ Hall a prerequisite for a
suit under the Statute of Anne, although non-regfistn does not affect the claim to a
copyright. In other words, registration does nokenthe right, but merely completes
it."> Non-registration was not fatal. Instances of abitaj an injunction from the
Court of Chancery were not infrequent, earlier, the ground of the so-called
common law copyright? but certainly later, for the protection of unpshld
writings !’

The adoption of the Stationers’ Company’s registstead of creating a new one
was indeed ingenious for two reasons. First, iifatthe Stationers’ claim and gave
them a piece of the new copyright action. More inguatly, it prevented a possible
rush to register all manners of existing work, wieetthe registrants were legitimate
owners or not? In this sense, there was no sudden regime chantesbntroduction

However in 1748 the Scottish Court of SessionaketinMidwinterv. Hamiltonthat only
if a work met the registration requirements of &t of 1710 was it protected (Saunders
1992, 61).

The existence, or at least the survival, of anyroom law copyright was finally rejected
by a vote of majority of the peers in the Houséafds inDonaldsonv. Becket(1774).

17 E.g.Popev. Curll (1741) 2 Atk 342; 26 ER 608, for unpublished cqroeglences.
18

16

The American homesteading laws (Allen 1991) andltiternet domain names are two
examples of a rush to establish property rightednjy registration.
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of copyright. Rather, the Act allowed for a smot#msition from a Stationers’ copy-
right to a statutory copyright.

According to the Statute of Anne, the purposeegfistration is evidentiary, i.e.
so that people may not “through ignorance offendiray” the Act. Further, the
copyright register kept at the Stationers’ hall nieyinspected free or charge, even
though anecdotal records show that the clerkseatadistry had solicited payment for
inspection® That aside, under the Act, anyone may requesttificate indicating
registration of a title upon the payment of a feeaxceeding six pence.

From an economic point of view, registration ugmayment of a fee has two
advantages. First, it reduces tracing cost, whickhé cost involved in tracing the
current owner of a copyrighted work (Landes andnep4989, 361). It is obvious
that use of a register of title reduces this casthe ownership information can be
obtained easily from the regist@r.There is, however, a shortcoming of the
registration system introduced in the Statute ofnénlit is possible that the
information in the register is not current becatise right is not conferred by
registration. An heir, for example, may not update details in the register, by
paying the fee of six pence, if he feels that thpycight has no value to him. Thus, a
copier may still not be able to exploit freely gpgaghted work if the information he
finds in the register could not help him in tracitige rightful owner. This arises
because of the risk of a ‘submarine’ claim, i.éhidden copyright owner suddenly
appears to claim damages for infringement. Althougk shortcoming of the
provision is to an extent mitigated by the regtébra prerequisite before any
enforcement of right under the Act, the ideal ditrais to make enforcement
contingent to a registration of ownership priorthe unconsented exploitation, and
the exploiter lodges a written declaration with tapyright registrar that he has
failed to trace the copyright owner by this day.

The second use of a registration has its rootgeifare economics. According to
the Pigouvian tradition (Pigou 1951), a tax equewélto the social cost may be

¥ An anonymous author in a piece titled “Enteredstioners’ Hall” complained that he
was asked one shilling per entry when he requestezkamine the register in order to
avoid using another author’s title for his bookg@den 1960, 273). In December 1870, C.
H. Purday who wrot&opyright: A Sketch of Its Rise and Progr€s877) complained to
the Board of Trade that he had been prevented freefy searching the copyright entries
in the registry at Stationers’ Hall (Blagden 19867).

2 It is unfortunate that due to the requirement @feormalities in the Berne Convention for
the Protection of Literary and Artistic Works 188égistration as a basis of copyright was
lost.
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imposed against an economic actor to induce himinternalise the negative

externality of his action. Taking the point thatadeseight loss is a form of social

cost, an appropriate registration fee may be dalte¢o offset the social cost of
propertising copyright. It is suspected that nortouhas ever imposed a Pigouvian
tax on copyright, especially not the Statute of Anjudging by its relatively modest

fee. Also, the ability to price discriminate (Liebitz 1986) and negotiate (Coase
1960) licensing is likely to be a more efficientpapach to minimising deadweight
loss?

We mention that the primary function of regiswatiin the Statute of Anne is
evidential. The registry at the Stationers’ Habhwever, does not keep a copy of the
actual work being copyrighted, for the Act meredguires registration of details as
previously practiced at the Stationers’ Hall. Tliere, a system of legal deposit is
used to solve the evidential problem. Copies ofrdgstered books are deposited at
prescribed libraries in England and Scotland. Ahfer discussion on legal deposit
follows below.

5.3 Enforcement

The Statute of Anne is clear that the “sole rigid &berty of printing” is confined to
books, although the preamble in section 1 mentiottser writings” once. This does
not necessarily mean that writings not in the farfra book get no protection. In
Popev. Curll (1741), Lord Hardwicke sitting in the Court of Cleary was of the
opinion that letters and sermons not originallyeimted for publication may also be
protected under copyright when they are colleci¢er las part of a book.

The second part of section 1 makes it an infring@nfior a person who is not the
proprietor, to “print, reprint, or import, or causebe printed, reprinted, or imported”
any copyrighted book within its term of protectiowjthout the consent of the
proprietor. This consent has to be obtained inimgiand signed in the presence of
two or more credible witnesses. It is not cleamfrthe language of this section,
whether printing a derivative work such as a tratnsh is an infringement. 1Burnet
v. Chetwood(1720) 2 Mer. 441; 35 E.R. 1008, the first casecame before an
English court after the Statute of Anne, Lord Cheloc Macclesfield thought that
“on account that the translator has bestowed his @ad pains upon [his translation],

2L In the patent system, a hint of this philosophayre gleaned from the increasing renewal
fee to maintain a patent within its allowable teshprotection (Cornelli and Schankerman
1999).
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and so [is] not within the prohibition of the acHowever, on the facts of the case, an
injunction was granted on moral grounds, i.e forsoeship purpose.

Burnetv. Chetwoods not a definitive statement of law on derivatwerks then
for two reasons. First, the court which heard ttase was the Court of Chancery,
which was not a common law court. The Court of @leay makes its decisions based
on moral conscience, equity and fairness, and riatiples of law. Secondly, the
statement about a translation as not prohibitedhley Act was made as abiter
dictum as a decision contrary to the statement wascinnfiade. Many years later, we
would find Parliament to have included control eftain types of derivative works as
part of the exclusive rights of the copyright owner

Some research works on the economic analysisrofati@e works in copyright
have been published in recent years, notably fimenpierspective of the American-
inspired fair use exceptions. | must honestly adimit the line between making a
derivative work and use of a copyright is a fineepand hence many fair use
explanations by Gordon (1982) may apply. An ecoroarialysis of derivatives is
inconclusive whether they should be subject tosémme protection as a reproduction
(Landes and Posner 1989; Gordon 1992b). Ultimatelyepends on various factors.
Firstly, if the author could recoup his creatiorstcwithout resorting to charging for
derivatives, the law should allow derivatives, fibrminimises deadweight loss;
conversely, if the author has factored in the valtiany derivative works at the time
of creation, it might be necessary to allow contreér derivative works to solve the
provision of public goods problem.

Secondly, if the derivatives are sufficient sulogéis to the originals, it might
cause a market failure if derivatives are not pntee. On the other hand, if the
derivatives do not compete with the original, bime tcopyright owner may
strategically prevent its distribution, for it migbe used as a negative quality signal
of the original, social welfare calls for allowitigese derivatives, for quality signals
enhance market efficiency and are public goodss Ehthe logic behind the English
fair dealing exceptions for criticism or review.sal there might be situations where a
derivative work may be embarrassing to the autlbylelds a social benefit, such as
when a parody is made. In the United States, thieut®e doctrine allows for such
derivatives (Merges 1993; Gordon 2000). Finallcerg research on anticommons
show that if a derivative work depends on a fewycigiits separately owned, the fair
use exception may be a way to minimise deadweig#es resulting from different
copyright owners trying to extract monopoly pri¢€epoorter and Parisi 2002). An
example of such a derivative work is a databasdaauing archive of old news
articles as ilNew York Times. Tasini(Parisi and Sevcenko 2002).
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Although the economic justification of derivatiweorks is inconclusive, the
protection of copyrighted works against ‘printiragid ‘importation’ in the Statute of
Anne is historical. The Stationers’ copy-right oalgme about after the advent of the
printing press in England. Indeed the need for dgpy arose as a consequence of the
printing press. Prior to the printing press, booksre copied by hand. The
bookseller's job was to take orders, commissiofibesrto a copy of the book, and
thereafter send the sheets for binding. Thus piliadue copy of a book was a time-
consuming and expensive venture. Books were expeasid few except for the very
rich could afford one. To get books written, weglffatrons provided for the writers
in the time of literary patronage. This age ofritg patronage came to an end with
the printed press. With the press, the marginat obsa book was substantially
lowered. This opened up a market for the printeakbpand consequently the number
of readers and the literate went up. This in tungpired more writers. As time went
on, the number of writers grew and it was becomingreasingly difficult for
potential patrons to identify deserving patroné&fien literary patronage ended, it
was replaced by the system of copy-right. As weshseen, the concern of copy-right
was that of the printers and booksellers. In otdarapture the value of their trade, it
was only reasonable for them to ask for protecagainst competing printers and
imports printed elsewhere. The exclusive right azdyne to be expanded when other
groups of artisans came to petition for similahtigin the goods of their trade.

The Statute of Anne provides two kinds of remedy d breach of copyright:
forfeiture and fines. Upon finding an infringemetite copyright owner may forfeit
all infringing books and sheets, and have the tjb&r “damask and make waste
paper of them”. Further, the copyright owner mapaue to claim half of the fine of
one penny for each sheet collected. Apart from ethiggo statutory remedies, a
copyright owner could also seek equitable remedtiesn the Court of Chancery
which include injunctions and accounts for profits.

It is optimal, for most of the time, to protectpgoight by a property rule, a la
Calabresi and Melamed (1972), in the form of injilores or punitive damages, and
possibly criminal punishments. However, there a@asions which call for the use of
a liability rule where restitution or compulsorgénse may be in order. A special case
of a liability rule is when payment is zero. Thisthe case for the fair use or fair
dealing exceptions, where a technical infringementallowed. However, it is
unfortunate that as far as property is concernedli€h common law has developed
mainly along the line of property rules. Excepthie area of accident laws, common
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law judges are almost powerless to grant a lighilite remedy in property cases, and
intellectual property is not an exception.

Arguably, the statutory fine of one penny per slaeprescribed in the Statute of
Anne is a hefty sum in 1710, in comparison to thst ©f registering a book at six
pence. If the rationale behind the fine is to prbtopyright by a property rule, this
amount may be reasonable. Gary Becker’'s (1968) hwderime and punishment is
useful here in understanding the effect of theustay fine on the incentive to pirate.
Assuming a copyright pirate is a rational actor,wikk weigh his expected cost and
expected benefit of pirating and will only piratebaok when the expected cost is
lower than the expected benefit. The expected Heise€onsisted of the marginal
benefit per sheet multiplied by the probabilityaosuccessful sale; and the expected
cost of the cost per sheet, plus the statutory éné loss of the pirated material
multiplied by the probability of being caught. Th#are, to increase the expected cost
of piracy, the relevant authorities such as thei@tars’ Company and the copyright
owners will have to increase enforcement and detect piracy.

The design of the enforcement mechanism in théutetaof Anne has some
limitations. If enforcement is solely a private aff there might be less than an
optimal level of enforcement, as private individualight not have the resources and
skills in effectively enforcing their property righ Collective enforcement of
copyright has the advantage of scale economiesubecdetection of copyright
violation is a quasi-public godd.Obviously, the Stationers’ Company would be in a
good position to play the role of a collective agyemepresenting booksellers and
printers who owned copyrights.

6. Copyright as Market Failure

If by a market failure we mean the allocation achikby the market is inefficient, it
is easy to see how copyright may lead to a mawkikiré. The usual argument that
copyright is a source of market failure goes likis.t Copyright creates a monopoly,
with some limited exceptions, for the copyright @wfior that particular work. Thus,
in the absence of price discrimination, a copyrigWwnher who is a price setter, will
charge a profit maximising price, which is the mpoly price. When the monopoly

22 The United States Supreme Court decisioNémw York Times Ce. Tasini 533 U.S. 483
(2001) is a fine example of a case which might @t with a liability rule as a solution.

% Prosecution in enforcement is semi-excludable e/i@lation of non-member’s copyright
is simply ignored.
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price is higher than the marginal cost, there vid a deadweight loss. This
deadweight loss arises when some of the potensiaisuhave a willingness to pay
which are higher than the marginal cost, but lotkan the monopoly price.

The perception of the deadweight loss, which ismabural but arising as a result
of the legal institution, is aggravated when pasgnisers could obtain pirated copies
of the copyrighted work, or make a copy themselaeg, cheaper price. Normally, for
a non-protected good such as works in the publiadio, users are legally allowed to
copy whatever things they want if the total cosinatking them is cheaper. Similarly,
if a manufacturer could produce a non-protecteddgaba cheaper cost than the
market price, they may enter the market. Therefdeadweight loss is a reflection of
the lost opportunity to improve social welfare hesa of monopoly pricing.

The usual reason given for granting such an exaugght to a copyright owner
is that absent such a right, the creator will himsafficient incentive to create works
of “mental labour” (Sherman and Bentley 1999). Tisidbecause works of mental
labour have the characteristics of a public goodijciv is nonexcludability and
inexhaustibility (Gordon and Bone 2000, 191). Withan exclusive right, the creator
or his assign will have to compete with free-ridetso do not share the fixed cost of
creation.

The need to recoup fixed cost leads us back toopay pricing. Arguably,
where the fixed cost is low, it is possible to nggdt from the normal profit even
when the market price is at marginal cost, assuramgicreasing marginal cost. But
we have to recognise that monopoly pricing is aumatconsequence of having a
monopoly power. Where the number of players is knslch as in a natural
monopoly industry, we usually find government pricegulation as a way of
countering the effects of a monopoly. The marketepvill then be fixed by the
regulators at, or at slightly higher than, the nraabcost. But price regulation is
bound to be unworkable in copyright, because oflénge number of copyrighted
works and the problem of asymmetric informationisitostly, difficult, and in fact
impossible for the regulators to know accurately fixed cost of creation. Even if
accounting cost can be determined, creators of svofkmental labour will have the
incentive to be X-inefficient. Thus, copyright labasically takes a hands-off
approach and leaves the determination of markegégto the copyright owner.

The welfare losses of a monopoly power in copyricgem be reduced through
two major ways. One is to allow substitutes, albvet necessarily perfect ones.
Anyone is allowed to independently create a sulistiwithout referring to the
copyrighted work, and this rule applies even whka substitute is identical or
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perfect. On the other hand, borrowing to creaté@rgrerfect substitute is not allowed
without the consent of the first copyright ownenjass it falls within some form of
legal exceptions. Legal doctrines such as fairamkfair dealing allow borrowing to
create substitutes where the transaction costensing is high (Gordon 1982). In all
other cases, borrowing to create a perfect subsigualmost impossible.

By allowing competing substitutes in the copyrigtdrket, the monopoly power
from a copyright is tremendously reduced. Insteddhaving markets of pure
monopoly, we generally find monopolistic competitiAlthough not as efficient as
the idealised situation of perfect competition, arket of monopolistic competition
substantially reduces the welfare losses from aapoly. This is especially so when
the cross elasticity of demand of a copyrightediwstigh.

The second way of reducing monopoly power in cighris more controversial
and less equitable. It is to grant the copyrightnekv the privilege of price
discrimination, i.e. to charge different pricesdifferent users either based on an
observable difference in willingness to pay, cladfsusers, or subtle product
differentiation. Simply, price discrimination allewa copyright owner to sell at
different prices and thus translate the deadwdmgd to mainly producer’s surplus.
This is the argument that price discrimination @ages allocative efficiency
(Demsetz 1970). More recently, Meurer (2001) obserthat many features of
copyright law facilitate or impede the practice mice discrimination; and price
discrimination has significant negative as welpasitive effects on social welfare.

As for the Copyright Act of 1710, we can obserhattit focuses more on
restricting the copyright owners’ monopoly power asneans to cure the market
failure of a copyright, than to facilitate pricesdiimination, although it is not wholly
impossible for it to achieve the latter.

6.1 Authorship

It is said that the introduction in copyright oftlaarship was the principal motivation
for the British Parliament to accept a petitioret@ct a copyright legislation after ten
unsuccessful lobby attempts by the Stationers’ Gomp If we recall earlier, an

author gets no place in the Stationers’ schemeopf-tight. What authors had was
just a right to sell to one of the Stationers higy; who would then proceed to
register the copy in the Stationers’ Company regisilso, the author who prints his
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book on his own initiative faces the risk of pirdioy the Stationers’ Company rarely
opens its register to non-members or protects thgits?*

Defoe’s (1704, 27-28) call for a law to protecthawial rights is probably the
earliest recorded instance in English history (Rt2@3, 35). This followed an earlier
Parliamentary edict of 1642 requiring the autha@sne and his consent to be printed
on the title page of a book, as an initial respotsethe flood of anonymous
publications at the fall of the Star Chamber in 1gRose 1993, 22). The edict,
although short-lived, granted a property right tithars to grant consent or to veto the
publication of a book. Presumably, it created aonemic right and allowed an
author to press for a higher payment for his work.

The Stationers first introduced authorship in atijpa to Parliament for a bill in
1707. John Feather (1980, 42, n. 59) speculatestiigabill failed because the
advocates of censorship managed to get licensiagses tacked on to it. A
subsequent petition in 1709 reintroduced the plethe authorship, and this was
successfully carried to the 1710 Act.

Under the 1710 Act, any author, his assign, or pengon for that matter may
seek copyright registration. The effect is to breh& booksellers’ cartel in two
ways?® First, an author may choose to register the cgpyrio himself and market
his work without the help of a bookseller. Secondhere will be potentially more
buyers for an author’'s work, for anyone may now avoopyright. As a result, we
could presume that an author would get a higheunamation for his work as the
number of potential buyers or publishers incregansequently, the number and
variety of works too will increase. This increasetie number of titles in the market
has a positive effect on social welfare. As moreKsoare published, there will be
more diversity to satisfy different consumers’ prehces. Further, more titles would

24 Blagden (1960, 41) notes that on occasions, anmember tradesman such as a Draper
was given access to the copy-right register. @tf.order of the Court of Assistants of the
Stationers’ Company in December 1607 preventingwiésdens from entering in the
register any book except for a member of the Companident in or near London; and
that no member was to act as a cover for a non-ree(Btagden 1960, 110).

% By the eighteenth century, printers had long bselsidiary and had ceased to be the
dominant factor in publishing; they were now merafgjents hired by the booksellers and
shut out from any participation in the higher watisthe trade (Collins 1927, 16). My
theory is that booksellers have better informatibout the market and thus are in a better
position to extract monopoly rent. Further, comtpmii among printers drove down the
price of printing. Also in this picture is an entvarrier to become a bookseller, where the
London booksellers prevent others from owning thgyedght to profitable titles.
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mean higher substitutability, which would theoreliig increase the price elasticity of
demand, and therefore drive down the monopoly price

The positive effect of this legislative innovatiems not realised until more than
half a century later. Collins (1927, 15) charasesithe eighteenth century as the age
of cooperation among the London booksellers, butthy nineteenth century
competition was the norm. At least three major dextcontributed to this shift in
trend. First, literacy rate has gone up by the seéduwalf of the eighteenth century,
thus increasing the demand for printed words. Sdlgothe House of Lords’ 1774
decision inDonaldsonv. Becketrejected the booksellers’ claim of a perpetual
common law copyright surviving the statutory lintibed. This sounded the death
knell to the booksellers’ monopoly on classical aogular titles, with the effect that
any printer could sell it at marginal cost. Anddlily, since the end of the Licensing
Act about a century earlier, the number of printard booksellers from Scotland and
the English provinces has multiplied, thus incnegsiompetition in the market place
to a certain extent.

6.2 Limited Term

The second innovation introduced by the Parliamerthe Statute of Anne was a
limitation of term. For books which have been grthor acquired for printing before
10 April 1710, the commencement date of the Acpycght term was twenty one
years. For books which have not been printed odighdd, and for that matter
uncomposed, the term of copyright was fourteen sydamm the day of first
publication. This was an important departure frém Stationers’ ancient practice of
a perpetual copy-right. It was, in effect, an alatamn of the Stationers’ monopolies
at the stroke of a pen.

The idea of limiting the copyright term was inguirby two sources: John Locke
and the Statute of Monopolies. Observing the molistio practices of the London
booksellers, John Locke was offended by the “ignbead lazy” stationers’ ability to
restrict the printing and importation of new editsoof ancient writers. He therefore
suggested, in a memorandum, to limit the literaigpprty of a copyright owner to a
certain number of years after the death of theaytbr, fifty or seventy years from
the first printing of the book (Locke 1694). Undearglably, Wortley’s bill did not
have a limitation of term, for the Stationers wemamant on maintaining their
perpetual copy-rights. Instead the House of Comnaingduced this most important
change. To fix the term, the Commons looked abtteStatute of Monopolies which
governed patents for mechanical inventions (Ro€8,184-45). Accordingly, new
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inventions could be patented for fourteen years|enwdxisting patents were reduced
to a twenty-one-year protection.

The term of protection in copyright and patenterie of the most studied topics
by economists in the area of intellect property I@&e Nordhaus 1969; Liebowitz
1986). Landes and Posner (2003, pp. 475-485) fgesik reasons commonly held
by economists for limiting the term of copyright) (tracing costs increase with the
length of copyright protection; (2) transaction tsosiay be prohibitive if creators of
new intellectual property must obtain licenses t& wll the previous intellectual
property they seek to incorporate; (3) becausdléateal property is a public good,
any positive price for its use will induce both samers and creators of subsequent
intellectual property to substitute inputs thattcesciety more to produce or are of
lower quality, assuming (realistically however) ttheopyright holders cannot
perfectly price discriminate; (4) because of distog to present value, incentives to
create intellectual property are not materiallyeaeféd by cutting off intellectual
property rights after many years, allowing lucrativew markets for the copyright
work, unforeseen when the work was created, to genéb) in any event, retroactive
extensions of copyright should not be granted, beeauch extensions do not affect
the incentive to create works already in existerimg; (6) the possibility of such
extensions invites rent-seeking. In view of contihupdates and exploitation of
copyrighted cartoon characters by their owners bdythe statutory term of
protection’® Landes and Posner suggest an alternative systeapgfight term based
on an indefinitely renewable registration, mucteltke one for trade marks.

Speaking in a Parliamentary debate, Lord Macacdayioned against extending
the copyright term. The famous statesman, sountlk® an economist, casts a
monopoly as an evil, and that the evil is propodite to its length of duration. On the
other hand, he notes that “an advantage thatbe njoyed more than half a century
after we are dead, by somebody, we know not by whoeenhaps by somebody
unborn, by somebody utterly unconnected with usgadly no motive at all to action”
(Macaulay 1841, 199). In a more formal way, LieltawiL986) describes the same as
the marginal benefit of a copyright decreasing, Bredmarginal cost increasing, over
time. This justifies, in theory, a limited copyrigierm, at the point when the marginal
benefit equals to marginal cost. In practice, epigte of copyrighted work would
have a different marginal rate, and the legislatuoailld be hard pressed to get any
accurate information or to set an optimal term.

% See the U.S. Copyright Term Extension Act 1998, reeently, Supreme Court decision
Eldredv. Ashcoft 537 U.S. (2003).
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It is interesting to note that the House of Loadisled a section 11 to the bill as
amended by the House of Commons. At the expinheffourteen-year term, if the
author is still living, the copyright reverts batk him for another term of fourteen
years. The idea is that the author could have enskterm of benefit of his work if he
was living. The rationale for this is difficult tonderstand from an economic point of
view. Extending copyright term post creation hash®aring on the incentive to
create. Making it contingent on being living cowdly be explained as creating an
incentive for the author to live longer, althougiatt might sound preposterous since
one’s death is an uncertain event. However, Tor@lar (2002) in a recent article
tried to show, using behavioural economics, thagydght term contingent on life
could be a more effective incentive than a merediterm.

6.3 Non-Discriminatory Registration

Having in theory lost their perpetual monopoliestigh the limited term clause, the
London Stationers were given back a role in theiadination of the new copyright.
The register that they have diligently kept for Ms@ars now becomes the copyright
register under the Act. This was important, for twenership of the twenty-one year
copyright for published books was to be determifrech this register. Also, it was
foreseeable that the Stationers would be the mrahcegistrants of copyright in the
immediate future, and hence it was sensible famthe carry on the practice of using
their register.

A major difference in the adoption the Stationersgister under the new
copyright regime is that registration is open tgare, and not merely to members of
the Stationers’ Company as previously practisedaadded measure to prevent the
clerk of the Stationers’ Hall from from refusingegistration of copyright, section 3
allows a registrant to advertise a notice in theegia of such refusal, with the usual
witness requirement, and thereafter claim twentyngis from the clerk. In such
cases, the public notice is equivalent to a reaufrdegistration. Clearly, this is
another measure by the Parliament to break thedetleks’ cartel.

6.4 Price Control

Another legislative innovation by the Parliamentlimiting the negative effect of
market power by the copyright owners is price aantAlthough we mentioned
previously that price regulation is a function obdern day regulators on natural
monopoly, and that information cost would make nfeasible to implement price
control on copyrights, the Statute of Anne is umrign the sense that it tries to
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implement arex-postprice control as compared to ar-anteprice control found in
natural monopoly industries nowadays.

What is meant byex-postprice control is that a consumer, after obsenthng
market price of a book, may make a complain togalegor that the price set for a
book is too “high and unreasonable”. The intergsthing about this approach is that
section 4 provides a list of forums to complain This list includes non-judicial
personnel such as the Lord Archbishop of Canterbihy Lord Keeper of the Great
Seal of Great Britain, the Lord Bishop of LondohgtVice Chancellors of the
University of Oxford and University of Cambridgeydathe Rector of the College of
Edinburgh. Upon enquiring and examining the commp)aine official or the judge
acting as a regulator may “limit and settle thec@riand seek to advertise the new
price in the Gazette. Failure to adheredto thepgee may attract a penalty of five
pound per offending book sold or offered for s&erther, the complainant may also
claim cost from the bookseller.

It is not clear how effective this scheme of juaiqrice control was, and how
often it was evoked. Without further historical déence, it is impossible to say
whether this section was effective in curtailing thooksellers’ monopoly. Rational
apathy would probably deter most people from compig to the regulators, unless
he is a public-spirited one. On the other hand, mting complete and accurate
information over the cost of production may preventsuccessful complaint.
Therefore, it is speculated here that this pricgrod section was not very successful.
In any event, this scheme was abandoned in later. Ac

6.5 Legal Deposit

Section 5 formalised a tradition which can be tdaimean agreement in 1610 between
the Stationers’ Company and Sir Thomas BodleyHerformer to deliver a free copy
of every book printed in England to the latter'drdiry in Oxford. However
compliance with this was not successful, so in 1@&3& Chancellor of Oxford
University used his influence in the Star Chambaeotitain a decree with a penalty of
imprisonment and a heavy fine for non-compliancell(B977).

In the Statute of Anne version, the number of esdor this legal deposit has
been increased to nine. Copies are to be depasitedhe warehouse-keeper of the
Stationers’ Company before publication. Four lirarin England and five in
Scotland were to be entitled to one each. Penaltywnén-compliance is five pound
plus the value of the non-delivered copy. Naturéily London booksellers were not
happy with this arrangement. It could be perceitred an effective library collection
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based on free legal deposits would affect the negeinom sales. Hence, it is not
difficult to imagine the booksellers orchestratmgebellion against this ‘library tax’
(Feather 1988).

This concept of legal deposit was started by Kiingncis | of France. In 1537,
he ordered every printer and publisher in Franclmward to the Royal Library at
Blois a copy of every newly published book (Bell7X9. Failure to do so entailed a
punishment of forfeiture of the whole edition and arbitrary fine. It proved
successful in establishing a sizable library caibecwith little cost, and became a
permanent and tangible record of the country’sdite history.

Legal deposit could rightly be considered as a fexa tax, it transfers wealth
from the booksellers in the form of the cost ofoak to the recipient library, while at
the same time yielding an expected improvement dniaé welfare. From an
economic point of view, legal deposit plays an im@ot role in the system of
copyright. First, it allows access to a publisheorky normally, below the market
price. And when the work is out of print even thbuggill within its copyright term, it
lowers the transaction cost of access, even wheruser has a willingness to pay
higher than the previous market price. More impaha it acts as a repository for the
public domain when the copyright of a work expir€his has some equivalence to
the filing and disclosure rule in patent law. A dsied work can be used as evidence
of the work so copyrighted. Finally, legal depdattilitates the creation of a national
bibliography indicating the literary stock of a imat A complete bibliography
prevents duplication of sunk research costs.

6.6 Importation of Foreign Works

The Statue of Anne is only concerned with worksisteged in the Stationers’
Company register, and more importantly books writte the English language.
Section 7 allows “the importation, vending, or isgjlof any books in Greek, Latin, or
any other foreign language printed beyond the s@&#&ss obviously has the effect of
encouraging local authors to write in English iast®f Greek or Latin. Another is to
prevent local booksellers from holding effectivgpgaght in foreign books. Thus it

might be imagined that in the short run, foreigkmowill be imported following the

rejection of a monopoly on foreign books, but ie tong run, local booksellers may
be slow in bringing and promoting foreign workstlie face of possible competition
and free-ridership on promotion cost.
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6.7 Uncertain Property Rights

Sections 8 and 10 deal with what | call uncertaiopprty rights. Section 8 allows a

defendant claim to cost if the suit against himnsuccessful. Although quite a usual
procedure in courts nowadays, it was importantitf@reates a disincentive against
frivolous threat of infringement. In a way, incregsthe expected cost of litigation

encourages the copyright owner to ascertain higsigefore making a claim. It also

lightens other printers and booksellers’ fear dhfesued based on uncertain rights.
This is because copyright does not have physicasitproof of ownership. Instead, it
might be necessary to prove ownership through aragil.

Section 10 can be seen as further strengtheniagatgument of uncertain
property rights in copyright. It requires the cagit owner to bring a suit against an
infringer within three months of the infringing &ot. Failure to do so will cause the
suit to be avoided and cease to have an effecinAgaeduces the uncertainty in the
long term of whether a book is actually protectgdcbpyright. In some sense, it
lowers the incentive of ‘suspect’ copyright owntraise a protracted threat to sue to
gain a first-mover’s advantage. The combined effeftthese two provisions can be
seen as to reduce the abusive power and thredte dfondon booksellers against
competing printers and booksellers who purporteorittt non-copyrighted books.

7. Conclusion

In this paper, we have looked at the historicalnévdeading to the first British
Copyright Act. We show that it was the opportunity break the London’s
booksellers monopolies that prompted the Britishli&aent to enact the Act.
Although the preamble of the Act, as advanced byStationers, gave market failure
as the justification, the content and structurartyetook an anti-monopoly stance. To
further break the London booksellers cartel in tminted words, the British
Parliament, in enacting the Copyright Act of 17ifiroduced authorship and non-
discriminatory registration. Having understood sleial costs of perpetual monopoly
in books, the concept of limited term was impleneentOther innovations such as
price control allowed the occasional regulatiomainopoly pricing. Legal deposits
and importation of foreign books increased subsbituand lowered the market
power of booksellers. Finally, provisions againstertain property rights reduced the
practical threat value of booksellers over printofguncopyrighted works. History
has shown that this was not successful immediatifr the enactment of the Act,
but in the long run, it did change the whole fatthe book trade.
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One aspect that the Act was silent about was tmdary of protection for a
work. The Act is clearly written to tackle the pleim of wholesale piracy, but it is
vague as to the extent imperfect substitutes éwevedl. The solution to this question
only came about in the later years through a serfesourt decisions introducing
innovative doctrines to fine-tune the boundary afyright protection.

By and large, the impact and contribution of thep@ight Act of 1710 to
modern copyright law should be acknowledged. Algtomany new developments
have thereafter surfaced in copyright law, copyrigh we understand today was
embryonic in the 1710 Act. This aspect of histdmpidd not be ignored in the study
of law and economics of copyright.
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Appendix

Anno Octavo Annae Reginee.
(Statute of Anne, available from http://www.copyrigistory.com/anne.html)

An Act for the Encouragement of Learning, by Vedtine Copies of Printed Books in
the Authors or Purchasers of such Copies, durirgTiimes therein mentioned.

[1] Whereas Printers, Booksellers, and other Patsbave of late frequently taken
the Liberty of Printing, Reprinting, and Publishingr causing to be Printed,
Reprinted, and Published Books, and other Writingishout the Consent of the
Authors or Proprietors of such Books and Writirtgstheir very great Detriment, and
too often to the Ruin of them and their Familiesr Preventing therefore such
Practices for the future, and for the Encourageroéhearned Men to Compose and
Write useful Books; May it please Your Majesty, ttitamay be Enacted, and be it
Enacted by the Queens most Excellent Majesty, loyvath the Advice and Consent
of the Lords Spiritual and Temporal, and Commonsthis present Parliament
Assembled, and by the Authority of the same, Thainfand after the Tenth Day of
April, One thousand seven hundred and ten, the AuthemyBook or Books already
Printed, who hath not Transferred to any otherGoey or Copies of such Book or
Books, Share or Shares thereof, or the Booksetl®&ooksellers, Printer or Printers,
or other Person or Persons, who hath or have Pasedhar Acquired the Copy or
Copies of any Book or Books, in order to Print @pRnt the same, shall have the
sole Right and Liberty of Printing such Book andoke for the Term of One and
twenty Years, to Commence from the said Tenth Dmril, and no longer; and
that the Author of any Book or Books already Congagb@nd not Printed and
Published, or that shall hereafter be Composed,hedssignee, or Assigns, shall
have the sole Liberty of Printing and ReprintinglsiBook and Books for the Term
of fourteen Years, to Commence from the Day ofRhet Publishing the same, and
no longer; And that if any other Bookseller, Printar other Person whatsoever, from
and after the Tenth Day &pril, One thousand seven hundred and ten, within the
times Granted and Limited by this Act, as aforessiill Print, Reprint, or Import, or
cause to be Printed, Reprinted, or Imported any ®#mok or Books, without the
Consent of the Proprietor or Proprietors thereddt fhad and obtained in Writing,
Signed in the Presence of Two or more Credible ¥égBs; or knowing the same to
be so Printed or Reprinted, without the ConsenthefProprietors, shall Sell, Publish,
or Expose to Sale, or cause to be Sold, Publistrelxposed to Sale, any such Book
or Books, without such Consent first had and oledinas aforesaid, Then such
Offender or Offenders shall Forfeit such Book oroB®, and all and every Sheet or



66 Dennis W. K. Khong

Sheets, being part of such Book or Books, to tlopietor or Proprietors of the Copy
thereof, who shall forthwith Damask and make Wd#sper of them: And further,
That every such Offender or Offenders, shall Fo@gie Peny for every sheet which
shall be found in his, her, or their Custody, eitReinted or Printing, Published or
Exposed to Sale, contrary to the true intent andmmg of this Act, the one Moiety
thereof to the Queens most Excellent Majesty, HeirdHand Successors, and the
other Moiety thereof to any Person or Persons shatl Sue for the same, to be
Recovered in any of Her Majesties Courts of Readri/estminsterpy Action of
Debt, Bill, Plaint, or Information, in which no Wagof Law, Essoign, Privilege, or
Protection, or more than one Imparlance, shallllogvad.

[2] And whereas many Persons may through Ignorddifend against this Act,
unless some Provision be made whereby the Propergvery such Book, as is
intended by this Act to be Secured to the proprietoProprietors thereof, may be
ascertained, as likewise the Consent of such Rmpror Proprietors for the Printing
or Reprinting of such Book or Books may from tinwe ttme be known; Be it
therefore further Enacted by the Authority afordsalhat nothing in this Act
contained shall be construed to extend to subjegtBookseller, Printer, or other
Person whatsoever, to the Forfeitures or PendhiE®in mentioned, for or by reason
of the Printing or Reprinting of any Book or Booksthout such Consent, as
aforesaid, unless the Title to the Copy of suchkBob Books hereafter Published
shall, before such Publication be Entred, in thgifer-Book of the Company of
Stationers, in such manner as hath been usualhviRegister-Book shall at all times
be kept at the Hall of the said Company, and urdask Consent of the Proprietor or
Proprietors be in like manner Entred, as aforesaidgvery of which several Entries,
Six Pence shall be Paid, and no more; which saidisRe-Book may, at all
Seasonable [sic; should be: Reasonable] and Camietiines, be Resorted to, and
Inspected by any Bookseller, Printer, or other &®rdor the Purposes before
mentioned, without any Fee or Reward; and the Cld#rkhe said Company of
Stationersshall, when and as often as thereunto require@, giCertificate under his
Hand of such Entry or Entries, and for every sudhtificate, may take a Fee not
exceeding Six Pence.

[3] Provided nevertheless, That if the Clerk of #ad Company oStationersfor

the time being shall Refuse or Neglect to Regisiemake such Entry or Entries, or
to give such Certificate, being thereunto Requibbgedhe Author or Proprietor of such
Copy or Copies, in the Presence of Two or more iBledVitnesses, That then such
Person and Persons so refusing, Notice beingdirst given of such Refusal, by an
Advertisement in th&azette shall have the like Benefit, as if such Entry aitries,

Certificate or Certificates had been duly made givén; and that the Clerks so
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refusing, shall, for any such Offence, Forfeitlie Proprietor of such Copy or Copies
the Sum of Twenty Pounds, to be Recovered in anyHef Majesties Courts of
Record atWestminsterpy Action of Debt, Bill, Plaint, or Informationniwhich no
Wager of Law, Essoign, Privilege or Protectionpmre than one Imparlance shall be
allowed.

[4] Provided nevertheless, and it is hereby furtligracted by the Authority
aforesaid, That if any Bookseller or Bookselleranter or Printers, shall, after the
said Five and twentieth Day &flarch, One thousand seven hundred and ten, set a
Price upon, or Sell or Expose to Sale, any BooBawoks at such a Price or Rate as
shall be Conceived by any Person or Persons toidpe &d Unreasonable; It shall
and may be Lawful for any Person or Persons to ntakaplaint thereof to the Lord
Archbishop ofCanterburyfor the time being; the Lord Chancellor, or Lorddfer of
the Great Seal dbreat Britainfor the time being; the Lord Bishop bbndonfor the
time being; the Lord Chief Justice of the CourtQifieens Bench, the Lord Chief
Justice of the Court of Common Pleas, the Lord CHBaron of the Court of
Exchequer, for the time being; the Vice-Chancellofrshe Two Universities for the
time being, in that part dBreat Britain called England the Lord President of the
Sessions for the time being; the Lord Justice Garfer the time being; the Lord
Chief Baron of the Exchequer for the time beinge Rector of the College of
Edinburghfor the time being, in that part &reat Britain called Scotlang who, or
any one of them, shall and have hereby full PowerAuthority from time to time, to
Send for, Summon, or Call before him or them sucokBeller or Booksellers,
Printer or Printers, and to Examine and Enquir¢hef reason of the Dearness and
Inhauncement of the Price or Value of such BooBawoks by him or them so Sold or
Exposed to Sale; and if upon such Enquiry and Exatian it shall be found, that the
Price of such Book or Books is Inhaunced, or angewibo High or Unreasonable,
Then and in such case, the said Archbisho@anfterbury,Lord Chancellor or Lord
Keeper, Bishop oLondon,two Chief Justices, Chief Baron, Vice-Chancellofshe
Universities, in that part déreat Britain calledEngland,and the said Lord President
of the Sessions, Lord Justice General, Lord Cha&bB, and Rector of the College of
Edinburgh,in that part ofGreat Britain calledScotland,or any one or more of them,
so Enquiring and Examining, have hereby full Poaed Authority to Reform and
Redress the same, and to Limit and Settle the Bfieery such Printed Book and
Books, from time to time, according to the besthair Judgements, and as to them
shall seem Just and Reasonable; and in case ohtdte of the Rate or Price from
what was Set or Demanded by such Bookseller or 8altis, Printer or Printers, to
Award and Order such Bookseller and Booksellensit@trand Printers, to Pay all the
Costs and Charges that the Person or Persons spl&oimg shall be put unto, by
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reason of such Complaint, and of the causing swath Br Price to be so Limited and
Settled; all which shall be done by the said Arshbp of Canterbury, Lord
Chancellor, or Lord Keeper, Bishop lobndon,two Chief Justices, Chief Baron, Vice
Chancellors of the Two Universities, in that pdrGreat BritaincalledEngland,and
the said Lord President of the Sessions, Lord crisdieneral, Lord Chief Baron, and
Rector of the College didinburgh,in that part ofGreat Britain called Scotland,or
any one of them, by Writing under their Hands aerdl§ and thereof Publick Notice
shall be forthwith given by the said BooksellerBmoksellers, Printer or Printers, by
an Advertisement in th&azette and if any Bookseller or Booksellers, Printer or
Printers, shall, after such Settlement made oftié Rate and Price, Sell, or expose
to Sale any Book or Books, at a higher or greateeRhan what shall have been so
Limited and Settled, as aforesaid, then and inyegech case such Bookseller and
Booksellers, Printer and Printers, shall Forfeit 8um of Five Pounds for every such
Book so by him, her, or them Sold or Exposed teS@ne Moiety thereof to the
Queens most Excellent Majesty, Her Heirs and Ssorsesand the other Moiety to
any Person or Persons that shall Sue for the seise Recovered, with Costs of
Suit, in any of Her Majesties Courts of Record&stminsterpy Action of Debt,
Bill, Plaint or Information, in which no Wager ofalv, Essoign, Privilege or
Protection, or more than one Imparlance, shallllogvad.

[5] Provided always, and it is hereby Enacted, THate Copies of each Book or
Books, upon the best Paper, that from and aftersg@ Tenth Day oApril, One
thousand seven hundred and ten, shall be PrintddPamblished, as aforesaid, or
Reprinted and Published with Additions, shall, bg Printer and Printers thereof, be
Delivered to the Warehouse-Keeper of the said Compd Stationersfor the time
being, at the Hall of the said Company, before d@hlication made, for the Use of
the Royal Library, the Libraries of the Univers#tief Oxford and Cambridge,the
Libraries of the Four Universities Bcotland the Library ofSion Collegen London,
and the Library commonly called the Library belargio the Faculty of Advocates
at Edinburghrespectively; which said Warehouse-Keeper, istherequired, within
Ten Days after Demand by the Keepers of the relsjgecibraries, or any Person or
Persons by them or any of them Authorised to Denmhadsaid Copy, to Deliver the
same, for the Use of the aforesaid Libraries; dndny Proprietor, Bookseller or
Printer, or the said Warehouse-Keeper of the saihgany ofStationers,shall not
observe the Direction of this Act therein, Thatrttee and they, so making Default in
not Delivering the said Printed Copies, as aforesshall Forfeit, besides the value of
the said Printed Copies, the sum of Five Pounde¥ery Copy not so Delivered, as
also the value of the said Printed Copy not soveedid, the same to be Recovered by
the Queens Majesty, Her Heirs and Successors, yatidebChancellor, Masters, and
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Scholars of any of the said Universities, and by Fresident and Fellows &fion
College, and the said Faculty of Advocates Edlinburgh, with their full Costs
respectively.

[6] Provided always, and be it further Enacted, tTihany Person or Persons incur
the Penalties contained in this Act, in that pérGeeat Britain called Scotland they
shall be recoverable by any Action before the Cotifession there.

[7] Provided, That nothing in this Act contained extend, or shall be construed to
extend, to Prohibit the Importation, Vending, ollig of any Books in Greek, Latin,
or any other Foreign Language Printed beyond th&s;SAny thing in this Act
contained to the contrary notwithstanding.

[8] And be it further Enacted by the Authority adsaid, That if any Action or Suit
shall be Commenced or Brought against any Pers&eimons whatsoever, for doing
or causing to be done any thing in pursuance o &dt, the Defendants in such
Action may Plead the General Issue, and give trexi@8pMatter in Evidence; and if
upon such Action a Verdict be given for the Defertidar the Plaintiff become
Nonsuited, or Discontinue his Action, then the Del@nt shall have and recover his
full Costs, for which he shall have the same Remaglya Defendant in any case by
Law hath.

[9] Provided, That nothing in this Act containedallhextend, or be construed to
extend, either to Prejudice or Confirm any Righdttthe said Universities, or any of
them, or any Person or Persons have, or claimie,la the Printing or Reprinting
any Book or Copy already Printed, or hereafterad’binted.

[10] Provided nevertheless, That all Actions, SuitBills, Indictments, or
Informations for any Offence that shall be Comnditiggainst this Act, shall be
Brought, Sued, and Commenced within Three Monthst mdéter such Offence
Committed, or else the same shall be Void and akrieffect.

[11] Provided always, That after the Expirationtieé said Term of Fourteen Years,
the sole Right of Printing or Disposing of Copiésl return to the Authors thereof,
if they are then Living, for another Term of FowneYears.



